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SEIZURES IN LAND AND NAVAL WARFARE DISTINGUISHED 

By Manley 0. Hudson 
Professor of Law, Harvard University 

Recent efforts to codify the international law of war have tended to 
differentiate more sharply between land warfare and naval warfare. But 
it is still frequently difficult to say where land warfare ends and naval 
warfare begins, and too little assistance is to be had from the few writers 
who have attempted to draw the line. The need of a clearly drawn line is 
evident when the capture of private property is being considered, for very 
different considerations apply in the two kinds of warfare. 1 If a capture is 
governed by naval law, perplexing problems of prize court procedure may 
arise; but a seizure governed by land law is free from all necessity for prize 
court adjudication and confers a title which without more may be asserted 
in a neutral country. The applicability of the Hague Conventions may also 
depend on whether a seizure is governed by the law of land, or by that of 
maritime, warfare — the second Convention of 1899 and the fourth Conven- 
tion of 1907 are strictly applicable only in land warfare, 2 and the sixth and 

1 See Annuaire de Vlnstitut de Droit International, 1913, p. 182. 

* The Thalia (1906), Takahashi, Russo-Japanese War, pp. 605, 617. But see the fourth 
voeu expressed by the 1907 Hague Conference, in which the Conference expressed the opin- 
ion that "the Powers may apply, as far as possible, to war by Sea the principles of the Con- 
vention relative to the laws and customs of war on land." 

During the recent war, the question was more important with reference to the second Con- 
vention of 1899. Many of the belligerents had not ratified the fourth Convention of 1907, 
and by Article 2 it was applicable between the Powers which had ratified "only if all the bel- 
ligerents are parties to the convention." But the second Convention of 1899 had been 
ratified by all the belligerents except Liberia and San Marino, omitting from the list of 
belligerents some of the new states which were signatories of the Treaty of Versailles, viz., 
Hedjaz, Poland and Czecho-Slovakia. The insignificance of Liberia and San Marino as 
belligerents in the war might justify ignoring them for the purpose of meeting the provision 
in Article 2 of the 1899 Convention that the annexed regulations "cease to be binding 
from the time when, in a war between contracting Powers, a non-contracting Power joins one 
of the belligerents." Sir Samuel Evans in The Moewe [1914], 1 British and Colonial Prize 
Cases, 60, [1915] Probate 1, and the German Prize Court in The Fenix [1914], Entscheidungen 
des Oberprisengerichts 1, were willing to disregard the belligerency of Serbia and Montenegro 
in applying the sixth Convention of 1907. See also The Blonde [1922] 1 A. C. 313, 325; 
Garner, International Law and The World War, I, pp. 25 ff. 

But the question then arises as to the extent to which the 1899 Convention has been super- 
seded by the 1907 Convention. On this point, Article 4 of the 1907 Convention is not as 
clear as it might be, for it does not sufficiently definitely provide for the continuance of the 
1899 Convention between all Powers which have ratified the 1899 Convention, even though 
some of them engaged in a war may also have ratified the 1907 Convention. The Conference 
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ninth Conventions of 1907 are applicable only in maritime warfare. Some 
general lines must, therefore, be drawn. 

The question has arisen during the past war with reference to boats 
seized on inland rivers in Europe, and the extent to which military or naval 
operations on a river are to be governed by land or maritime law has given 
rise to some controversy. On large highways like the Danube, 3 the seizure 
of river boats has raised the question in an interesting way, and the decision 
of Mr. Walker D. Hines, as Arbitrator under Article 300 of the Treaty of 
St. Germain, has established an interesting precedent. The question arose, 
during the recent war, also, in connection with British operations in German 
South- West Africa, and Italian operations along the Austrian coast. 

CONVENTIONAL STATEMENTS AS TO THEATRE OF OPERATIONS 

"International law as applied to warfare is a body of limitations, and is 
not a body of grants of power." 4 For this reason, descriptions of the theatre 
of naval operations are usually exclusive and not inclusive — they simply 
exclude naval operations in the territorial waters of neutral states. The 
United States Naval Instructions of 1917 provide that "enemy vessels are 
liable to capture outside of neutral jurisdiction." 5 The provision in some 
naval codes is that capture may be effected "in any waters except the terri- 
torial waters of a neutral state." 6 The effect of such provisions is usually 
interpreted to be that capture may be effected either on the high seas or in 
the territorial waters of the belligerents. But the recent Italian rules restrict 
this to the high seas and "interior waters open to maritime navigation," ' 

may have envisaged this result, Actes et Documents, I, 77, and it has been contended for by 
M. Fauchille, in 22 Revue Generate de Droit International Public, 106. Professor Garner's 
conclusion on this point seems to give insufficient attention to Article 4 of the 1907 Conven- 
tion. Garner, International Law and the World War, I, p. 20. The editorial comment in 
9 American Journal of International Law, 193, is more adequate. 

3 It is sometimes stated that the lower Danube had been neutralized by the Treaty of 
Berlin of 13 July, 1878. See Bonfils, Manuel de Droit International Public (7th ed.), p. 1133; 
Sec. 3 of the German Prize Code as in force on 1 July, 1915. But Article 52 of that treaty 
only forbids the erection of fortifications and the navigation of the river by vessels of war, 
69 British and Foreign State Papers, 749, 765. 

4 Walker D. Hines, Determination in the Matter of Questions Arising as to Danube 
Shipping (1921), p. 8. 

6 Instructions for the Navy of the United States Governing Maritime Warfare, 1917, p. 26. 

6 Holland, Manual of Prize Law, 1888, p. 1 ; Russian Beglement des Prises Maritime, 27 
March, 1895, Art. 16; Japanese Prize Regulations, 7 March, 1904, Art. 2; Roumanian Prize 
Code, Art. 24, 5 Bulletin de I'Institut Intermediate International, p. 342. The Turkish law 
of 31 January, 1912, explicitly authorizes seizure of boats and cargoes by sea or land forces, 
5 Bulletin de I'Institut Intermediaire International, p. 137. Cf . Chinese Prize Regulations of 
30 October, 1917, 26 Revue de Droit International Public, 496; Cheng, Judgments of the High 
Prize Court of China, p. 136. 

' Italian Rules Governing the Exercise of the Right of Prize, 25 March, 1917, Art. 5. A 
French translation is published in Fauchille et Basdevant, Jurisprudence Italienne en Matiere 
Des Prises Maritime, p. xlix. 
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adopting the restriction embodied by the Institute of International Law in 
the Oxford Manual of Naval Law of 1913. 8 

The purpose of such definitions of the theatre of naval operations is usually 
to emphasize the impropriety of captures effected in the territorial waters of 
neutrals, and beyond this emphasis little attempt is made to describe precisely 
the geographical limits of naval capture as distinguished from seizure in 
land operations. As it is used in naval codes, the term "territorial waters" 
seems to cover inland rivers, 9 although in some instances it may be confined 
to marginal seas. The generalization is sometimes drawn from these defini- 
tions that naval capture is limited to property at sea or afloat, 10 and the 
conclusion is drawn that any seizure of property afloat must be governed by 
naval law. But this conclusion is hardly warranted by the expressions 
found in the naval codes, and it affords little assistance in the effort to de- 
termine whether seizures of river boats engaged in inland navigation should 
be governed by the law of land or by the law of sea operations. 

CAPTURE OF RIVER BOATS 

The question as to the capture of river boats must have arisen many 
times during the past century, yet court adjudications on it seem to be 
rare. 11 The countries having navigable rivers and large river fleets have not 
often been invaded, and in the cases where river boats have been seized 
there has usually been no necessity for court proceedings. If the law of 
maritime capture applies, the necessity for prize court proceedings would 
exist only for the satisfaction of neutrals, for between the belligerents it 
would seem to be unnecessary; 12 if the law of land warfare applies to the 
seizure, on the other hand, there is no necessity for court proceedings even 
when a title is asserted in a neutral country. 13 Perhaps boats on most rivers 
so seldom have occasion to navigate in neutral waters or to enter neutral 
ports that prize court proceedings seem superfluous, even if proper. 

8 Annuaire de I'Institut de Droit International, 1913, p. 610. See also the Report of the 
International Law Association, 1920, p. 169. 

9 Cf. Oppenheim, International Law (2 ed.), I, p. 235. 

10 See Baty and Morgan, War, p. 338; Rivier, Droit des Gens, II, p. 341. 

11 Cf. United States v. 269\ Bales of Cotton (1868), 1 Woolworth, 236, 259. 

a This position was ably stated in Secretary Lansing's note to the British Government 
concerning The Farn, a British vessel captured by a German cruiser and brought into an 
American port during the days of American neutrality, as follows: "In the opinion of this 
Government an enemy vessel which has been captured by a belligerent cruiser becomes 
as between the two governments the property of the captor without the intervention of a 
prize court. If no prize court is available this Government does not understand that it is 
the duty of the captor to release his prize, or to refuse to impress her into its service." 
9 American Journal of International Law, Spec. Supp., p. 364. 

13 O'Neil v. Central Leather Co. (1915) 87 N. J. Law 552; Oetjen v. Central Leather Co. 
(1918) 246 U. S. 297; Ricaud v. Am. Metal Co. (1918) 246 U. S. 304, 250 Fed. 853; Terrazas 
v. Holmes (Tex., 1920) 225 S. W. 848; Terrazas v. Donohue (Tex., 1920) 227 S. W. 206. 
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ENGLISH AUTHORITIES 

English and American courts have often been called upon, however, to 
consider the limits of the jurisdiction of prize and admiralty courts. While 
such cases are not decisive of the question at issue, since admiralty and prize 
courts may also have jurisdiction over booty taken on land, 14 they may 
afford some guide to be followed in distinguishing between land and naval 
capture. 

Questions arising out of the division of prize money among captors are 
municipal matters, not depending upon international law. The municipal 
law concerning land warfare may provide for a distribution of booty similar 
to that of prize money. The jurisdiction of English prize courts clearly 
extends to captures made by naval expeditions on enemy territory. 16 An 
early Order in Council l * provided for the disposition of enemy ships taken 
in ports, creeks, or roads within English territory. The English Prize Act 
of 1864 17 expressly provides for land expeditions of naval or naval and 
military forces; l8 but English courts have seldom been called upon to apply 
it to such expeditions. 

In the recent war the general question was raised in the case of The Rou- 
manian, l9 in which oil from British vessels was seized after having been 
unloaded on a wharf in England. In the course of his judgment in the 
Privy Council, Lord Parker of Waddington dealt with the limits of maritime 
prize and stated that "the test ashore or afloat is not an infallible test as to 
whether goods can or cannot be seized as maritime prize"; and although he 
thought that the local situation of the goods at the time might be of impor- 
tance, he concluded that "it is the seizure as prize and not the local situation 
of the goods seized which confers jurisdiction" on a prize court. 20 

14 Banda and Kirwee Booty (1866) L. R. 1 Adm. and Ecc. 109. The jurisdiction of prize 
courts in Germany seems more narrowly confined. Huberich & King, The Development 
of German Prize Law, 18 Columbia Law Review 503, 511. 

15 Undo v. Rodney (1782) 2 Douglas 613. Cf . The Thorshaven (1809) Edwards Adm. 
Rep. 102. In The Bebeckah (1799) 1 Christopher Robinson 227, the capture was made 
by naval forces from a land garrison. 

16 In 1665-6, reproduced in 1 Christopher Robinson 231. 

17 27 & 28 Vict. c. 25, § 34. Cited by counsel in The Anichab [1919] Probate 329, 331. 

18 The FeldmarschaU [1920] Probate 289, will doubtless be a leading case on the law of 
joint captures by land and sea forces. See also The Dordrecht (1799) 2 Christopher Robin- 
son 55; The Stella del Norte (1805) 5 Christopher Robinson 349. 

19 [1915] Probate 26, [1916] 1 A. C. 124. Also reported in (1914) 1 British & Colonial 
Prize Cases, 75, 536. Cf. The Achaia (No. 2) [1915], 1 British and Colonial Prize Cases, 635; 
The Bawean [1918] Probate 58; The Batavier II [1918] Probate 66. 

10 In The Geertruida (1917) Entscheidungen des Oberprisengerichts in Berlin, p. 302, a 
claim presented by the owner of a Dutch vessel sunk by a submarine was dismissed by the 
German prize court because its jurisdiction was held to be limited to cases where there had 
been a seizure as prize. But on the necessity of possession as a condition of prize court 
jurisdiction, see The Elbing (1921) 2 British Year Book of International Law, p. 183, and 
the comment by A. Pearce Higgins in ibid., p. 182. 
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In the case of In re Craft Captured on Victoria Nyanza, il Lord Sterndale 
upheld as "legal according to the law of prize" the captures of German 
vessels made by British naval forces on an inland lake, Victoria Nyanza, 
to which no access from the sea is available for any vessels, but which in 
size is second only to Lake Superior among the fresh-water lakes of the 
world. The Victoria Nyanza was partly in British and partly in German 
East Africa, and the report fails to state where on the lake the seizures were 
effected. The court found that "there is no general principle excluding all 
captures on inland waters from the operation of the law of prize." 

In The Anichab, 22 a number of lighters and other harbor craft which had 
been seized by the South African forces on taking German ports were con- 
demned as prize. It was held to be immaterial that the seizure had been 
effected by land forces; but it is to be noted that naval forces had cooperated 
in the hostilities. Lord Sterndale thought it immaterial also that craft 
" used for navigation upon the seas, not the high seas necessarily, but upon 
the seas, either coastwise or on the high seas, were at the moment in the 
water or on the beach." He decided that craft did not cease to be subject 
to seizure by being beached. Some of the craft had been put on cars and 
transported inland, some as far as three hundred miles, by the retreating 
German forces, where they were seized by land forces six months later. 
These were treated as property on land, taken by land forces in land opera- 
tions, not in "hot pursuit," and hence not "the subject of maritime prize." 
All of the craft in this case had been used in a sea-port. The case involves 
no question of capture on inland rivers, though the actual taking seems to 
have been effected in the vicinity of a river which was not "passable"; 
but it does evidence a limit on the application of maritime law to a capture 
effected on land by land forces. 

COURT DECISIONS IN THE UNITED STATES 

American courts have more frequently had occasion to deal with cap- 
tures made on inland waters. The first case seems to have been W. B. v. 
Latimer, 2 * where a vessel apparently ocean-going was seized as prize in a 
navigable stream in Delaware and condemned by a court of admiralty. 
The Delaware Court of Errors and Appeals expressed the opinion that the 
question "prize, or no prize, belongs to the jurisdiction of the admiralty 
whether the capture be on the high seas, in ports, rivers or within the body 
of a country." The next case was Brown v. United States, 2 * in which an 

» (1918) 3 B. & C. Prize Cases 295, [1919] Probate 83. The Lord President referred to 
the Kangani and the Hedwig von Weissman (1917) Lloyd's List Weekly Summary, 23 
March, 1917, p. 2. 

a [1919] Probate 329, [1922] 1 A. C. 235. 

» (1788) 4 Dallas 1. 

u (1814) 8 Cranch 110. Cf. Johnson v. SI Bales (1814) Van Ness Prize Cases, p. 21. 

Many seizures must have occurred on the Great Lakes during the War of 1812. In The 
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enemy cargo which had been unloaded from an ocean-going vessel was seized 
while afloat in a salt water creek, tidal but not navigable, by forces of the 
United States during the war with Great Britain. A majority of the Su- 
preme Court thought it a question as to property seized on land at the 
outbreak of hostilities and therefore refused condemnation. But the case 
gave Justice Story an opportunity to conclude in his dissenting opinion that 
"the admiralty not only takes cognizance of captures made at sea, in creeks, 
havens and rivers but also of all captures made on land where the same have 
been made by a naval force, or by cooperation with a naval force." And 
this conclusion was maintained in his Notes on Prize Courts, where he stated 
that the prize jurisdiction of the admiralty extends to captures made in 
rivers and harbors. 25 

In the cases which arose out of the wars with England, the seizures were 
made on rivers within United States territory. 26 But several cases arose 
during the American Civil War in which the seizures were effected on rivers 
or within territory held by the Confederates. The Mississippi and its tribu- 
taries were the theatre of extensive operations during the Civil War. 27 In 
1253 Casks of Rice 28 a United States District Court condemned as good 
naval prize of war a cargo taken on lighters on a river in South Carolina by 
United States naval forces; and in 103 Casks of Rice 29 the same court held 
that rice seized in a river warehouse on enemy territory by naval forces was 
confiscable as maritime prize, reliance being placed on the fact that the cap- 

Propeller Genesee Chief v. Fitzhugh (1851 )12 Howard 443, 453, Chief Justice Taney, speak- 
ing of the Great Lakes, said: "Hostile fleets have encountered on them, and prizes been 
made." 

25 Story, Prize Courts (Pratt's ed.) p. xxx. These notes, which were originally printed 
as appendices to the first and second volume of Wheaton's reports, were published in London 
in 1854, under the editorship of F. T. Pratt. Cf . 2 Parsons, Shipping, p. 173. 

28 In Slocum v. Wheeler (1816) 1 Conn. 429, the capture exceeded the privateer's authority. 
The opinions contain elaborate discussions of the prize jurisdiction of American courts. 

27 The naval war on the Mississippi led Mr. Justice Miller to the conclusion in United 
States v. 269\ Bales of Cotton (1868) 1 Woolworth 236, 249, that: 

"The introduction of steam, as a motive power, into vessels of war, enabling them to 
penetrate on inland waters, far into the interior of the country, has revolutionized naval 
warfare in this respect, as in many others. The presence in the waters of this great stream 
of a hostile fleet of a foreign nation, is among the contingencies for which we must be pre- 
pared. Again, captures may be made on this river, and others similarly situated, of prop- 
erty belonging to neutrals, who have a right, before it is condemned to the captors, to the 
judgment of a competent court upon their claims. We have then a court which, by the con- 
stitution and laws, is authorized to determine this question of prize or no prize; and we see 
that the exigency may arise, in which the question between the captor and the claimant 
should, by the adjudication of this court, be answered. We certainly cannot decline the 
jurisdiction, and, in the face of the fact, hold, that on the Mississippi river no such case can 
arise." 

28 (1862) Blatchford Prize Cases 211. 

29 (1862) Blatchford Prize Cases 211. To the same effect is Six Hundred and Eighty 
Pieces Merchandise (1863) 2 Sprague 233, in which an able argument was made by R. H. 
Dana, Jr. 
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ture had been made by a naval and not by " an ordinary land force subject 
to military persons." 

In Mrs. Alexander's Cotton,™ a joint expedition of federal forces consisting 
of gunboats and a body of troops had proceeded up the Red River to take 
a Confederate fort. A party from one of the gunboats landed on a planta- 
tion and took possession of cotton on land owned by Mrs. Alexander, carry- 
ing it to a place in Illinois where it was libelled as prize of war. The Red 
River was not navigable to sea-going vessels, but seems to have been used 
by smaller steamboats; nor does it empty directly into the sea, but flows 
into the Mississippi River three hundred and thirty-four miles above the 
mouth of the latter. Although the Supreme Court found the capture to 
have been justified by the Captured and Abandoned Property Act of March 
3, 1862, 31 it held that under the statute of July 17, 1862, 32 excluding property 
on land from the category of prize for the benefit of captors, the cotton in 
question, though subject to seizure, was not maritime prize. 83 

The fullest discussion in the American courts is that by Judge Miller in 
United States v. 269\ Bales of Cotton. 3 * Cavalry forces of the United States 
had embarked at Helena, Arkansas, on boats and had gone into Mississippi 
and seized cotton on land as prize of war, and carried it back to Arkansas. 
A proceeding in prize was begun on behalf of the federal government. The 
court did not doubt that prize jurisdiction extends over the Mississippi 
River, but relied on the fact that this capture had been made on land by 
exclusively land forces, and it was not shown that the transporting vessels 
had been under the navy's control. As these vessels "were in no sense 

30 (1864) 2 Wallace 404. It was in reliance on Mrs. Alexander's Cotton that the Court of 
Claims decided that cotton seized at Apalachicola, Florida, in a warehouse on the river 
bank, by naval forces, had been improperly condemned as prize. Cook v. U. S. (1873) 
9 Ct. of Claims 288. 

31 12 Stat, at Large 820. The validity of this Act was later attacked on the ground that 
it was approved by the President after the adjournment of Congress. Hodges v. U. S. 
(1883) 18 Ct. of Claims 700; U. S. v. Weil (1894) 29 Ct. of Claims 523. 

32 12 Stat, at Large 606. The seizure in Mrs. Alexander's Cotton antedated the Act of 
July 2, 1864, 13 Stat, at Large 377, which enacted that "no property seized or taken upon 
any of the inland waters of the United States by the naval forces thereof, shall be regarded 
as maritime prize." This statute was applied in The Cotton Plant (1870), 10 Wallace 577, 
to a capture made by a naval force on the Roanoke River in North Carolina, at a point 130 
miles from the mouth of the river. Mr. Justice Strong said that "Congress probably antic- 
ipated, especially in view of the state of war when the Act was passed, that most of the 
captures on the rivers would be made by the army, and thought it unwise to continue two 
modes for the disposition of the property taken." 

33 Cf. United States v. Winchester (1878), 99 U. S. 372, where it was held that the admi- 
ralty jurisdiction of the United States District Courts did not extend to a seizure on land 
by a naval force. Under the Act of 6 August, 1861, though the jurisdiction of United States 
District and Circuit Courts was extended to captures on land, such proceedings did not 
necessarily constitute causes in admiralty so as to authorize resort to admiralty procedure 
in all cases. Union Ins. Co. v. United States (1867) 6 Wallace 759. 

31 (1868) 1 Woolworth 236. 
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war vessels," it was thought that the admiralty courts of the United States 
had no prize jurisdiction, "unless the circumstances of the capture show 
some element of a force operating from, or on, the water," and the libel was 
therefore dismissed. 

In line with this holding, condemnation by an admiralty court of a Confed- 
erate boat, seized on the Tennessee River by river gunboats under the con- 
trol of the War Department but commanded by a naval officer and "a part 
of the naval forces on the western waters," was upheld in Oakes v. United 
States, 3 * on the ground that it was a naval capture and not a land capture. 

In White v. Bed Chief, 33 a steamer was taken from the Confederates by 
military forces of the United States at Port Hudson on the Mississippi 
River, and when libelled by a former owner, it was held that no condemnation 
was necessary to pass the title to the United States government, but that it 
had passed by the seizure. The former owner seems to have lost the enemy 
character which he had at the time of the seizure and, unless an enemy 
owner after losing his enemy character cannot dispute the title to maritime 
prize where there has been no condemnation, the case must have involved 
an application of the law of land warfare. 

In The Siren, 37 the United States Supreme Court dealt with a statute 
authorizing the distribution of prize money, and it was held that no division 
of prize money was provided for where a vessel (apparently ocean-going) had 
been taken by joint action of land and sea forces in the Ashley River in South 
Carolina, although the vessel had properly been condemned as prize. 

A somewhat similar case arose out of the Spanish-American war, United 
States v. Dewey, 33 but in this case the only question was one of distribution 
of prize money among captors under the statutory provision. The seizure 
of naval stores and other property had been made on land at a naval station 
at Manila by United States naval forces, and in holding that the prize money 
should be distributed Chief Justice Fuller stated that " it would be spinning 
altogether too nicely to hold that because enemy property on land cannot 
be taken in prize by land operations, public property destined for hostile 
uses, and stored on seashore in an establishment for facilitating naval war- 
fare, might not be made prize, under the statute, when captured by naval 
forces operating directly from the sea." 

35 (1898) 174 U. S. 778. A report of the case in the Court of Claims is to be found in 30 
Ct. of Claims 378. 

36 (1870) 1 Woods 40. 

37 (1871) 13 Wallace 389. 

38 (1902) 188 U. S. 254 (The Manila Prize Cases). 

The U. S. Judicial Code of 1911 (36 Stat. 1087) amended in 1917 (40 Stat. 395) confers 
upon the District Courts original jurisdiction "of all civil causes of admiralty and maritime 
jurisdiction . . . ; of all seizures on land or waters not within admiralty and maritime 
jurisdiction; of all prizes brought into the United States; and of all proceedings for the 
condemnation of property taken as prize." 

But " maritime jurisdiction " may not be extended to all inland waters in the United States. 
Stapp v. Steamboat Clyde (1890), 43 Minn. 192. 
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BECENT ITALIAN CASES 

Few cases seem to have arisen in recent years where seizures were made on 
European rivers, but the recent Italian cases have presented some very 
interesting problems. In the case of the Cervignano and Friuli, 39 two 
boats anchored in an Austrian river port were taken by the Italians by order 
of the Italian occupying forces. It is not clear whether the force was a 
military or a naval one. The capture was opposed in a prize court on the 
ground that the law of maritime prize did not extend to unarmed boats at 
anchor in a river. In view of the lack of authority, the Italian court felt 
itself justified in adopting a policy of reprisal and in condemning the boats. 
The reprisal was based on two cases in the German prize courts. The first 
was a case where Belgian boats had been seized at anchor in Duisberg on the 
Rhine, and the second was The Primula, 40 where a Russian vessel (appar- 
ently ocean-going) was seized in the Tave and condemned in a German 
prize court. The Italian court also relied on the fact that the waters in 
which the Austrian boats were taken were waters in which "fluvial naviga- 
tion was effected in continuance of maritime navigation" and that the boats 
were actually seized in maritime navigation. 

In the case of the Leonilda and Attilia, 41 small craft taken on the Isonzoto 
River by the commander of Italian troops " pour le compte de la marine 
royale" were condemned as prize. The Italian court emphasized the fact 
that it was not proved that the craft could not be utilized for petit cabotage or 
even for maritime voyages. It stated that the power of capture was limited 
only with reference to neutral territorial waters or waters neutralized by 
convention. 

In another Italian case, 42 decided in May, 1917, various small craft had 
been seized on the Isonzoto River where they had been abandoned by the 
Austrians. The seizure was effected by the commander of the Italian 
troops "pour le compte de la marine royale." Some of the boats were prop- 
erty of the enemy state. In condemning these the court relied on Article 
53 of the regulations annexed to the fourth Hague Convention of 1907, 
being of the opinion that the Article was applicable by way of analogy in 
maritime war as well as in land war. 43 As to the other privately-owned craft, 
the court thought that it would be an absurd result to allow vessels subject 
to capture at sea to escape such liability by reason of their getting into a 

3 » (1917) Fauchille et Basdevant, Jurisprudence Italienne en Matiere de Prise Maritimes, 
p. 178. This Italian decision was referred to by Lord Sterndale in In Re Craft Captured on 
Victoria Nyanza (1918) 3 B. & C. Prize Cases, 295, 298. 

40 Entscheidungen des Oberprisengerichts in Berlin, p. 17. 

41 Fauchille et Basdevant, Jurisprudence Italienne en Matiere de Prises Maritimes, 194. 

42 (1917) Fauchille et Basdevant, Jurisprudence Italienne en Matiere de Prises Maritimes, 
p. 199. Cf., also, The Monfalcone (1919) ibid., p. 497. 

43 The Italian Court seems to have been influenced by the fourth voeu expressed by the 
1907 Hague Conference, to which reference has been made, ante, note 2. 
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river. It also emphasized the fact that in this case the smaller craft were 
utilized for purposes other than navigation in this particular river. More- 
over, the Isonzoto, which seems to have been non-navigable at the point 
where the seizure was made, was treated as a sort of accessory to the sea. 

RECENT GERMAN AND BELGIAN DECISIONS 

In the German case referred to by the Italian court, The Primula, 4 * little 
reference was made to the limits of maritime law. The Fenix 45 seems to 
have been seized in the Elbe by a German torpedo-boat and it was treated 
as a capture at sea, for the purpose of bringing the case within Article 3 of 
the sixth Hague Convention; 46 but the only question considered by the 
court was the application of the sixth Hague Convention, as the vessel had 
left her last port of departure before the outbreak of hostilities. In one in- 
stance, the German prize court has upheld a capture of a sea-going vessel 
in the river port of Antwerp. 47 Several German writers have dealt 
with the question. 48 In the earlier editions of his treatise, Liszt went so 
far as to say that a battle between two vessels on the Elbe would be gov- 
erned by land law, 49 but this suggestion has not been repeated in the latest 
edition. 

Several seizures of German-controlled boats in Belgian ports were made 
by Belgian troops in 1918. The Agiena 60 was a Dutch sailing vessel, seized 
as prize by the Germans on the high seas, declared good prize by a German 
prize court, and captured by Belgian troops in the inland port of Bruges. 
The Brussels 51 was an English steamer, seized as prize by German naval 
forces on the high seas, declared good prize by a German prize court, and 
captured by Belgian troops in the port of Zeebrugge where it had been sunk. 
The Gelderland 52 was a Dutch steamer, seized as prize by a German aero- 
plane on the high seas, declared good prize by a German prize court, and 

44 Entsheidungen ties Oberprisengerichts in Berlin, p. 17. 

45 Ibid., 1914, p. 1 ; 10 American Journal of International Law, p. 909. 

46 It was pointed out by Sir Samuel Evans in The Moewe [1914] 1 British and Colonial 
Prize Cases, 60, 74, that the French "en mer" in Article 3 of the Sixth Convention is not ac- 
curately translated by "on the high seas:" "where the Conventions intend to describe 'upon 
the high seas,' the appropriate phrase 'en pleine mer' is used." 

47 The Comte de Smet de Naeyer (1916) Entscheidungen des Oberprisengerichts in Berlin, 
p. 209. 

48 Huberich & King, The Development of German Prize Law, 18 Columbia Law Review, 
p. 503, 514. 

49 Liszt, Das Volkerrechi (2d ed., 1902) p. 317. Cf . 1 Pistoye et Duverdy, Prises Maritimes, 
(1859) p. 112. 

50 See the Moniteur Beige, 1920, p. 405. The decision of the Belgian Council of Prizes 
is translated in 16 American Journal of International Law 117. 

61 See the Moniteur Beige, Nov. 6, 1919, p. 5894. The decision of the Belgian Council 
of Prizes is translated in 16 American Journal of International Law 127. 

62 Ibid., 1919, p. 5772. The decision of the Belgian Council of Prizes is translated in 16 
American Journal of International Law 129: 
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captured by Belgian troops in a floating dock in the port of Zeebrugge. In 
all of these cases, the Belgian Council of Prizes upheld the Belgian capture 
and declared the vessels to be the property of the Belgian State. 63 But as 
the seizures were effected in Belgian waters the cases are of little value in 
distinguishing land and naval captures. 

THE DANUBE ARBITRATION 

Among the numerous claims which came before the American arbitrator 
named under Article 300 of the Treaty of St. Germain, of September 10, 1919, 
was a claim by Roumania that seizures of enemy-owned boats on the Danube, 
effected by Roumanian naval officers, were to be "regulated by the inter- 
national law pertaining to naval warfare, and therefore ought to be upheld." 64 
In rejecting this claim, Mr. Hines stressed the facts that the vessels in ques- 
tion were devoted to inland and not to maritime navigation; that they were 
registered in or identified with river ports; that they had not been taken on 
the high seas; and that at the time of their seizure they were engaged in 
inland navigation between Danube ports in Roumania and Danube ports 
farther up the river. "The sole reason which can be suggested in order to 
justify the confiscation of such private property, contrary to the principles 
of land warfare, is the claim that the vessels were seized by officers who, 
although located in the ports of the river, were designated as naval 
officers. The arbitrator is of opinion that such a distinction would be 
devoid of substance under all the circumstances surrounding these particu- 
lar seizures." 

In view of the large competence conferred upon him by Article 300 of 
the Treaty of St. Germain, Mr. Hines found that the Roumanian prize 
courts had been ousted of any jurisdiction they might otherwise have had 
to pass upon the validity of seizures of Danube river vessels. But he stated 
that "certainly it is the exception rather than the rule that river vessels 
concerned in inland navigation are made the subject of proceedings in prize 
courts," 65 and so he held that Article 378 of the Treaty of St. Germain, 
relative to prize court proceedings, did not apply to Danube river vessels. 

63 See also The Boelfina, 16 American Journal of International Law 136, as to which the 
facts as to the Belgian capture are not so clear. Other Belgian decisions are reported in the 
British Year Book of International Law, 1921-22, p. 183 ff. 

" Hines, Determination in the Matter of Questions Arising as to Danube Shipping, p. 21. 

65 "It may be mentioned that the Roumanian decree relative to the organization of the 
jurisdiction of maritime prize declares in Ch. I, Art. I, that the Roumanian state has the right 
to capture vessels serving as means of transport by waterways inscribed in official registers 
of the merchant marine. Likewise the Roumanian code of prize maritime jurisdiction 
declares in Ch. I, Art. I, that every navigable object of whatever nature inscribed in the 
registers of the merchant marine of the different states is regarded as a vessel of commerce. 
This indicates that maritime jurisdiction relates at least primarily to marine vessels." 
Hines, Determination in the Matter of Questions Arising as to Danube Shipping, p. 6. 
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REGULATION AT THE HAGUE CONFERENCES 

The Hague Conventions concerning land warfare deal especially with 
the seizure of boats, in Article 53 of the regulations annexed to each of the 
Conventions. 56 The substance of this provision had previously been in- 
cluded in the unratified projet of an international declaration concerning 
laws of war, adopted at the Brussels Conference in 1874." Article 6 of 
that projet permitted the seizure by occupying armies of boats "en dehors 
des cas rigis par les lois maritimes," and provided for their return at the end 
of the war. At the Brussels Conference the insertion of this expression was 
the consequence of a request by the Spanish representative to insert after 
the word "vessel" the expression " appartenant a la navigation des lacs du 
continent, des fleuves et rivieres qui ne sont pas navigdbles, en communication 
avec la mer"; is and he stated that it was his purpose to indicate clearly that 
no attempt was being made to deal with maritime law. The words finally 
inserted were suggested as a substitute by the Belgian representative who 
thought they would satisfy the desire of the Spanish representative. In 
the Hague Conference of 1899, the text of the Brussels regulation was 
changed, but these words of the Brussels Declaration were kept; and in the 
Conference of 1907 they were not materially modified. 

One of the commissions of the Hague Conference of 1907 which had been 
considering amendments to the regulations annexed to the second Conven- 
tion of 1899, dealt with the significance of these words. The rapporteur for 
the commission, Major-General Baron Giesl von Gieslingen, gave the fol- 
lowing account of the commission's deliberations : 

Le D&egue" militaire du Japon a rappele" a cette occasion les reserves 
qui avaient ete formules par sa Delegation au sein de la Sous-Com- 
mission relativement a 1' addition des mots ' sur mer,' une pareille dis- 
position lui paraissant relever plutdt du programme de la Quatrieme 
Commission. Cependant, le Comite" a cru devoir les maintenir, en 
consid^rant que le droit de capture maritime peut s'appliquer dans une 
guerre continentale au cas de navires saisis dans un port par un corps de 
troupes, notamment en ce qui concerne les navires destines a la naviga- 
tion fluviale. 69 

This seems to be a statement that maritime law would apply to boats seized 
in a port by land forces, particularly if the boats are destined for river navi- 
gation; but no reason is given, and it is very difficult to see why maritime 
law should apply "notamment" to boats destined for river navigation unless 
they are ocean-going boats. Commentators on the Hague Convention 

M The second Convention of 1899 and the fourth Convention of 1907. Higgins, Hague 
Peace Conferences, p. 206. 
67 Actes de la Conference de Bruxelles, p. 363. 
88 Actes de la Conference de Bruxelles, p. 154. 
** Actes et Documents, 1907, III, p. 27. 
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seem to have given very little attention to this expression, 60 but it was re- 
ferred to by counsel in The Thalia as follows: 

Admitting that capture may be made on rivers and lakes, which are not 
included in territorial waters, then there must be steamers and other kinds 
of vessels beside those afloat on rivers and lakes which are not governed 
by the rules of maritime law; because such vessels are recognized in the 
second paragraph of Article 53 of the Hague Treaty. 61 



SUGGESTIONS AS TO LEGISLATION 

At the 1913 meeting of the Institute of International Law, an attempt 
was made to include in the manual of laws on maritime war a paragraph 
which would have had the effect of freeing craft on inland rivers from naval 
capture. 62 Although the Institute refused to go so far, it did agree to add 
river boats navigating rivers, canals and lakes to the class of boats which 
should be exempt from capture because engaged in small local navigation. 63 
And it is interesting to note that the Institute's reglement for international 
rivers, adopted at Heidelberg in 1887, provided for applying to floating 
property on international rivers the same treatment as that accorded to 
enemy property in war on land. 64 

At the 1920 meeting of the International Law Association, the British 
Maritime Law Committee submitted a report on the laws of naval war which 

60 See Lawrence, International Law (5 ed.) p. 441; Spaight, War Rights on Land (1911) 
p. 416. 

61 (1905) Takahashi, Russo-Japanese War, p. 606. Article 53 of the Regulations was also 
construed by the Italian court in an opinion reported in Fauchille et Basdevant, Jurispru- 
dence Italienne en Matiere de Prises Maritimes, p. 203: "L'article 53 de ce reglement declare 
en effet que les forces militaires qui occupent un territoire peuvent s'approprier les moyens 
de transport et en general toute propriety mobiliere de l'Etat de nature a serviraux opera- 
tions de guerre." And see ibid., p. 500. In The Anichab (1919) Probate 329, Article 53 
was applied, at least by way of analogy, but Lord Sterndale refused to admit that the Prize 
Court had jurisdiction to fix the indemnity for which the article provides. Mr. Walker D. 
Hines, in the Determination in the Matter of Questions Arising as to Danube Shipping, 
pp. 9, 10, expressed the opinion that Article 53 applied only "to military authority over 
hostile territory that is actually placed under the authority of the belligerent army"; and 
he held that Article 53 "does not contemplate war material in actual hostile use at the 
time of seizure." 

• 2 Anrmaire de I'Institut de Droit International, 1913, p. 191. 

• 3 Article 47 of the Oxford Manual of the Laws of Maritime War provides: "Les bateaux 
exclusivement affected a la p§che cdtiere, ou a des services de petite navigation locale, 
y compris ceux exclusivement affected au pilotage ou au service des phares, comme aussi 
les navires destines a naviguer principalement sur les fleuves, canaux et lacs, sont exempts de 
saisie, ainsi que leurs engins, agres, apparaux et chargements." Annuaire de I'Institut de 
Droit International, 1913, p. 654. 

64 "Article 40. — En cas de guerre entre les Etats rivereins, la propria flottante sur un 
fleuve international, sans distinction entre la propriete neutre et la proprtete' ennemie, sera 
traitee suivant l'analogie de la protection de la propria ennemie en cas de guerre sur terre." 
Annuaire de I'Institut de Droit International, 1888, p. 187. 
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was drafted by a very able sub-committee. 65 This report does not appear 
to have been adopted by the Association, 66 but it may be taken as some evi- 
dence of current opinion. The code of naval warfare embodied in the re- 
port deals with "the places where hostilities may be carried on" and pro- 
vides: "The special rules relating to maritime war are only applicable to 
the open sea and the territorial waters belonging to or occupied by the 
belligerents, to the exclusion of those waters which, in respect of navigation, 
cannot be considered as maritime." 

These authorities seem inadequate for drawing a confident conclusion as 
to the general applicability of the law of maritime warfare or the law of 
land warfare to captures on inland rivers. Taking the language of the ear- 
lier texts, one might conclude that the law of maritime capture is generally 
applicable; but this language is almost invariably used with reference to 
cases of seizures by naval forces or to cases in which the jurisdiction of prize 
courts is being defined. 

FACTORS TO BE CONSIDERED 

Three factors must be considered in determining whether a particular 
capture is to be governed by the law of land, or by that of maritime, war- 
fare: (1) the locality of the seizure; (2) the nature of the property seized; 
(3) the character of the force making the seizure. 

A seizure of an enemy vessel made within a belligerent's own territorial 
waters at the outbreak of hostilities would seem to be subject to the munici- 
pal law and its provisions for dealing with enemy property. Perhaps the 
liberal protection, which had so generally been accorded to enemy property 
prior to 1914, cannot now, in the light of recent experience, be said to be 
required by international law. 67 The municipal law is usually made to con- 
form with general international usage, as in the sixth Hague Convention 
dealing with the treatment of ships in port at the commencement of hostili- 
ties. Enemy ships seized within a belligerent's own territory need be sub- 
mitted to the jurisdiction of prize courts only for the satisfaction of neutrals. 
Within a belligerent's own territory, then, the problem is not so likely to 
arise as to the limits of land and sea warfare, 68 although the problems of 

85 Report of International Law Association, Twenty-Ninth Congress at Portsmouth, 
1920, p. 169. 

66 IUd., p. 224. 

67 Cf. In re Ferdinand, Ex-Tsar of Bulgaria [1921] 1 Ch. 107. 

68 One may query Professor Oppenheim's suggestion that as the seizure of means of trans- 
port is, according to Article 53 of the Hague Regulations, permissible in occupied enemy 
country, provided they are restored and indemnities paid after the conclusion of peace, 
"seizure must likewise — under the same conditions — be permissible in case these articles 
are on the territory of a belligerent." Oppenheim, International Law (2d ed.) II, p. 140. 
If municipal law governs as to seizures on a belligerent's own territory, Article 53 may be- 
in no way applicable. 
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prize court jurisdiction and the distribution of prize money may be just as 
important as when the seizure is made elsewhere. 

But where a seizure is made in the territorial waters of the enemy, the 
question is plainly governed by international law. If the seizure is made in 
an enemy seaport and made by naval forces, there would seem to be no 
reason for not applying the same law as if it were made on the high seas. 
Nor would it seem material that the port is an inland port not open to mari- 
time navigation, though in such ports neutrals are less likely to be concerned. 
The limitation in the Italian code that naval operations should be confined to 
territorial waters open to maritime navigation seems to have little to recom- 
mend it. On a large river like the Mississippi or the Danube, in spite of 
recent armament developments, it might still be possible to have extensive 
operations conducted by gunboats, and they might effect captures in ports 
where maritime navigation is excluded. If this has not been entirely ex- 
cluded by long-range guns, the Italian limitation on naval capture seems 
impracticable. It would call for a special rule for large bodies of water like 
the Victoria Nyanza. 

Something may be made to depend on whether the boats seized are ocean- 
going or devoted to inland navigation. The suggestion of the Italian court 
that it would be absurd to permit an ocean-going vessel to escape maritime 
capture by taking refuge in a river would seem to call for an application of 
maritime law to all captures of ocean-going vessels on inland rivers; but the 
possibility of capturing non-ocean-going vessels at sea will seldom exist, 
and land law might very well be applied in dealing with them. The two 
types may differ also in capacity to escape a belligerent's power and there- 
fore to continue in enemy service; but a non-ocean-going vessel on a large 
highway like the Danube might easily elude belligerent capture by a voyage 
on the river. Since many river craft are small and engaged in local work 
for small traders, the same arguments which led to the exemption from mari- 
time capture of small boats employed in local trade in the eleventh Hague 
Convention of 1907, would seem to call for some exemption for most river 
vessels, 69 and this would seem to be an argument for the more lenient con- 
sequences of applying land law. 

The nature of the force effecting the seizure seems also an important factor. 
To apply maritime law to seizures made by land forces would greatly com- 
plicate the operations of armies which are accustomed to deal with booty 
much more summarily than naval forces deal with prize. In some cases of 
continental warfare, it would mean that the title to property seized on rivers 
would have to await the adjudication of prize courts in order to satisfy 
neutrals. Armies act less formally in seizing property, and in seizing many 
kinds of property the distinctions usually possible in maritime warfare would 

69 These arguments did not prevail during the past war as to tugs and lighters in a port, 
however. Deutsche Kohlen Depots (1916) 2 British and Colonial Prize Cases 439, [1919] 
A. C. 291. 
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be impracticable. Access to prize courts would be most difficult with re- 
spect to some river craft, unless tribunals could be set up ad hoc. To take 
an extreme case, a European army operating on an American river could 
not possibly take small river craft, which it might seize, into a port where 
there is a prize court. The procedure in prize courts has been built up with 
reference to vessels which can navigate the high seas, 70 and some changes 
would be needed to make it adequate for the condemnation of river craft. 

Mere analysis of our existing formal conceptions will not solve the prob- 
lem. The line will be drawn, with reference to specific inclusions and ex- 
clusions, as considerations of policy or convenience at the time dictate. 
During the past century there was a clear tendency toward relieving the 
owners of private property of many of the burdens of warfare. In the law 
of warfare on land this tendency has gone very far, and it finds some ex- 
pression as to river boats in Article 53 of the regulations annexed to the 
Hague Convention. Since the Brussels Conference of 1874 concerning the 
customs of war on land, the current of opinion seems to have supported 
the more lenient treatment of river vessels accorded by the law of warfare 
on land. Effectiveness in the conduct of land operations would seldom be 
diminished if land law rather than maritime law were applied to the capture 
of river boats. 

A simple case for applying land law would be that of the seizure by an 
invading or occupying land force of a non-ocean-going vessel on an inland 
waterway or in an inland port. On the other hand, a simple case for applying 
maritime law would be that of the seizure of an ocean-going vessel by naval 
forces on an inland waterway open to maritime navigation. To cases be- 
tween these two extremes, the application of the one or the other law cannot 
be forecast with certainty. 

If the distinction will not often be of great importance, it ought neverthe- 
less to be kept in mind by the draftsmen of any future conventions on the 
laws and customs of war on land or at sea. 

70 E.g., the law as to "Custody of the Res," on which see Tiverton, Prize Law (London, 
1914), p. 65 ff. 



